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®niteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,406 

Eleanor M. Deak, appellant 


v. 

Gordon Gray, appellee 


No. 10,407 

Grace L. Patton, appellant 
v. 

Gordon Gray, appellee 

APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASES 1 

Eleanor M. Deak, appellant in No. 10,406, was a civilian 
employee of the War Department between January, 1945 
and March 1, 1948 (J.A. 23). On the latter date, she was 
removed from her position by order, dated February 25, 
1948, of the Secretary of the Army, pursuant to authority 
contained in the Act of December 17, 1942, infra, p. 5 
(J.A. 27-28). In accordance with the War Department 
procedure under the statute in effect at that time, 2 removal, 


1 These cases, similar in their facts and presenting the same legal 
issues, were consolidated in the court below (JA. 75). The records 
on appeal were also consolidated (J A. 72-75). 

2 Circular 17, JA. 59-64. 


(1) 






2 


where deemed warranted after investigation, was accom¬ 
plished by delivery to appellant of written notice by the 
intelligence officer at the St. Louis installation where ap¬ 
pellant was employed (J.A. 28, 61-63). The notice advised 
appellant that (J.A. 28): 

The reasons for your removal are: 

1. That you attended a meeting open only to Com¬ 
munist Party members, and 

2. That you have attended meetings openly spon¬ 
sored by the Communist Party or organizations known 
to be affiliated with the Communist Party, and have 
evinced active and sympathetic affiliation with these 
organizations. 

The notice advised appellant of her statutory privilege 
of submitting, within thirty days, such statements and affi¬ 
davits as she desired, to show why she should be reinstated 
(Act of December 17, 1942> infra, p. 5; J.A. 28). No hear¬ 
ing is required by the statute and none was provided by 
the War Department procedure in effect at the time of 
appellant Deak’s removal. Materials submitted by the 
removed employee were considered, as an appeal, by a 
formally constituted review board with the advice of a 
representative of the General Staff Military Intelligence 
Division (J.A. 63). While this procedure, invoked by ap¬ 
pellant (J.A. 24, 29), was pending, the War Department 
procedure was changed, 3 on or about April 9, 1948, so as to 
give the removed employee the privilege of electing a hear¬ 
ing before the Army Security Review Board, with the right 
to be represented by counsel and to present witnesses and 
introduce such evidence as desired (J.A. 54). As under 
the former procedure (J.A. 64), final decision is made by 
the Secretary of the Army after transmission to him of 
the Board’s decision (J.A. 55). 

The privilege of electing the hearing procedure was ex¬ 
tended to, and requested by, appellant Deak (J.A. 29, 30- 
33). A hearing was held on August 5, 1948, at which ap- 


3 Circular 100, J.A. 49-58. 
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pellant was represented by counsel (J.A. 76, 78). 4 Written 
material filed by appellant was considered by the Board, 
as well as her testimony (J.A. 33, 77). By notice dated 
October 8, 1948, appellant was advised that the Secretary 
of the Army concurred in the Board’s recommendation that 
the removal order remain in effect (J.A. 33). This pro¬ 
ceeding was instituted by complaint filed on January 24, 
1949 (J.A. 22). 

The facts in No. 10,407 are substantially the same. Grace 
L. Patton, the appellant, was a civilian employee of the 
War Department between 1942 and 1948 (J.A. 34). On or 
about February 25, 1948, she was removed from her posi¬ 
tion by notice, dated February 18, 1948, under the Act of 
December 17, 1942 infra, p. 5 (J.A. 35, 41). The notice 
advised appellant that (J.A. 41): 

The reasons for your removal are: 

1. That you have been active in organizations openly 
known to be part of the Communist Party, and 

2. You have attended meetings and rallies openly 
sponsored by the Communist Party or organizations 
known to be closely affiliated with the Communist 
Party. 

While appellant’s written materials were under considera¬ 
tion, the privilege of electing a hearing under the changed 
procedure was offered to, and requested by, appellant (J.A. 
36, 42, 44). A hearing was held on August 3, 1948 (J.A. 


4 The complaint in No. 10,406 alleges that appellant received no 
further information beyond that set forth in the notice of February 
25, 1948 (J.A. 24). However, the complaint does recognize that 
“places and dates” were mentioned by members of the Board at 
the hearing (J.A. 25). Appellant was, at the hearing, specifically 
interrogated, on the basis of reports in the possession of the Board, 
as to meetings at the Kiel Auditorium in St. Louis on May 1, 1947 
and on November 9, 1947, and questioned with regard to having 
acted as usher and having assisted in collecting donations at the 
latter meeting (J.A. 83, 84). Similarly, appellant was questioned 
with regard to a meeting on May 9, 1947, at the Pleasant Green 
Baptist Church in St. Louis (J.A. 83). Appellant denied having 
ever attended meetings of any kind at either place (J.A. 78, 79). 
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37, 85). 5 By notice dated September 23, 1948, appellant 
was advised that the Secretary of tbe Army concurred in 
the Board’s recommendation that the removal order re¬ 
main in effect (J.A. 45-46). This proceeding was instituted 
on February 23, 1949 (J.A. 34). 

Both complaints charged that the Secretary of the Army 6 
had failed to fulfill his “ministerial duty” to “fully inform” 
appellants of the reasons for their removal, as required by 
the Act of December 17, 1942, infra , p. 5 (J.A. 25, 39); 
and that this failure of duty justified the issuance of a 
writ of mandamus or of a mandatory injunction under the 
Administrative Procedure Act (J.A. 25-26, 39). On these 
allegations, the complaints prayed for the issuance of 
orders to compel the Secretary to certify to the District 
Court, for review, all of the evidence in the files of the 
Department of the Army with regard to the charges against 
appellants (J.A. 26, 39). Further, the complaints prayed 
that, after District Court review of the files, the Secretary 
be ordered to “fully inform” appellants of the charges 
against them and grant them a hearing before the Army 
Security Board (J.A. 26, 39-40). 

Motions to dismiss and for summary judgment were 
made by appellee (J.A. 47, 48). With these motions, copies 
of .transcripts of the hearings before the Security Review 
Board were submitted, as well as copies of the abovemen- 
tioned Army circulars on removal procedure (J.A. 47, 48). 
After argument (J.A. 1-22), the complaints were dismissed 
(J.A. 22, 66, 67). 


5 The complaint here alleges that appellant Patton received no 
“specifications” beyond that set forth in the notice of February 18, 
1948 (JA. 36). Again, however, the complaint recognizes that 
“places, dates, and organizations” were mentioned by members of 
the Board at the hearing (JA. 37). Appellant was specifically 
interrogated, on the basis of reports in the Board’s possession, as to 
attendance at meetings sponsored by the Civil Rights Congress and 
other named organizations (JA. 90, 91). Appellant denied having 
ever attended such meetings (JA. 90, 91). 

8 The proceedings were instituted against Kenneth C. Royall, as 
Secretary of the Army (JA. 22, 34). Upon motion (JA. 2), an 
order substituting Gordon Gray as his successor was entered (J.A. 65). 
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STATUTE INVOLVED 

The Act of December 17, 1942, 56 Stat. 1053, 5 TJ.S.C. 
652 note, provides: 

• • • • • * • 

Sec. 3. The provisions of section 6 of the Act of 
August 24, 1912 (37 Stat. 555; U. S. C., title 5, sec. 
652), shall not apply to any civil-service employee of 
the War or Navy Departments or of the Coast Guard, 
or their field services, whose immediate removal is, in 
the opinion of the Secretary concerned warranted by 
the demands of national security, but nothing herein 
shall be construed to repeal, modify, or suspend the 
proviso in that section. Those persons summarily 
removed under the authority of this section may, if 
in the opinion of the Secretary concerned, subsequent 
investigation so warrants, be reinstated, and if so 
reinstated may, in the discretion of the Secretary con¬ 
cerned, be allowed compensation for all or any part 
of the period of such removal in an amount not to 
exceed the difference between the amount such person 
would normally have earned during the period of such 
removal, at the rate he was receiving on the date of 
removal, and the interim net earnings of such person: 
Provided, That within thirty days after such removal 
any such person shall have an opportunity personally 
to appear before the official designated by the Secre¬ 
tary concerned and be fully informed of the reasons 
for such removal, and to submit, within thirty days 
thereafter, such statement or affidavits, or both, as he 
may desire to show why he should be retained and not 
removed. 

Sec. 4. This Act shall be effective from June 30, 
1942, and shall remain in force until the termination 
of the present war or until such earlier time as the 
Congress by concurrent resolution or the President by 
proclamation may designate. 

SUMMARY OF ARGUMENT 

I 

These proceedings were brought to obtain judicial review 
of appellants’ summary removal, as civilian employees of 
the War Department, by the Secretary of War, acting pur¬ 
suant to statute. In the absence of statute, the power to 
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appoint federal employees carries with it unlimited power 
to remove. In so far as the instant proceedings are con¬ 
cerned, the limited procedural requirements attached to 
this general executive power by the Lloyd-LaFollette Act 
of 1912, have been specifically lifted. The statute here 
involved, the Act of December 17, 1942, supra , p. 5, vests 
in the Secretary of the Army power summarily to remove 
employees when, in his opinion, the action is deemed ad¬ 
visable in the interests of national security. The action 
here challenged, the removal of appellants, was taken 
under and fully authorized by this statute. An analysis of 
the language of the statute and of its legislative history 
demonstrates beyond question the scope of the power con¬ 
veyed and completely supports the sufficiency of the pro¬ 
cedure followed, including the notices of the reasons for 
appellants’ removal, the principal point of appellants’ at¬ 
tack. In fact, appellants were accorded privileges beyond 
any conferred by the statute, namely, hearings before the 
Army Security Review Board at which specifications of 
the abovementioned reasons for removal were made by 
Board members. 

II 

The relief sought in these proceedings by appellants goes 
far beyond the relief which courts will grant in cases in¬ 
volving federal employer-employee relationships. Efforts 
to obtain judicial intervention in this field have uniformly 
failed except in rare and unusual circumstances, not here 
present. The principle of non-intervention is particularly 
applicable in these cases. Clearly, the Secretary of the 
Army could not be compelled to certify the War Depart¬ 
ment files for court review. The whole purpose of the 
statute upon which he acted, and the public policy which 
led to its enactment, is to the contrary. Moreover, the 
Secretary of the Army cannot be compelled, under the 
statute, to accord a hearing to appellants. The statute 
makes no provision for a hearing nor is any hearing other¬ 
wise required. Moreover, this aspect of the relief which 
appellants seek is, in substance, a request that the court 
direct the issuance of a futile order. In the first place, as 
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pointed out above, appellants have already been accorded a 
hearing. Further, the holding of the hearing would not 
change appellants’ position in that there is no way in which 
the Secretary could be required to act favorably with 
respect to appellants’ removal after such a hearing was 
held. 

ARGUMENT 

The sole question presented by these proceedings is one 
of statutory meaning. Appellants contend that the Act of 
December 17, 1942, supra, p. 5, required the Secretary of 
the Army to supply detailed factual charges in connection 
with their removal; that the failure of the Secretary to 
perform this “ministerial duty” justifies the issuance of 
orders to compel the production in court, for review, of all 
the evidence in the Army’s files with regard to the removals; 
and that, after review by the District Court, the Secretary 
be ordered to “fully inform” appellants of the charges 
against them and grant them a hearing before the Army 
Security Board. Supra, p. 4. We submit that Chief Judge 
Laws in the District Court, recognizing the nature of the 
power to remove vested in the Secretary of the Army by 
this statute (J. A. 16,17,19-20,21-22), properly granted the 
motion to dismiss on the ground that the complaints failed 
to set forth claims upon which relief could be granted. No 
legal right of appellants has been infringed. If the statute 
be viewed in the light of its background in the field of law 
with regard to conditions and rights in federal employment 
and with particular reference to its legislative history, it 
is plain that the appellants were “fully informed of the rea¬ 
sons for removal” by the original written notices. 7 More¬ 
over, the relief sought by appellants, which serves to 
measure the validity of their claim for judicial intervention, 
is of a type never granted in federal employment cases and 
particularly inapposite where, as here, the court is called 
upon to deal with security removals. 


7 It seems to us that any doubt as to the sufficiency of the basis 
for removal as made known to appellants is eliminated by die 
specifications made to them at their respective hearings. Ftns. 4 
and 5, pp. 3, 4. 
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I 

No Legally Recognized Right of Appellants Has Been Infringed 

A. Apart from Statute, Appellants Have no Right to 
Judicial Review of Removal from Federal Employ¬ 
ment 

Removal from federal employment carries with it none of 
the incidents of a court action, of guilt or innocence as those 
terms are known in the law, nor any of the concepts of 
procedural due process. Indeed, prior to the intervention 
of statutes there was no question that there was vested in 
the executive the widest authority and discretion to remove 
federal employees. Parsons v. United States, 167 U. S. 324; 
Shurtleff v. United States, 189 U. S. 311. Prior to the enact¬ 
ment of the Civil Service Act in 1883, practically all federal 
employees were appointed and removed, advanced and 
demoted, on the basis of their political opinions and affilia¬ 
tions. United States Civil Service Commission, History of 
the Federal Civil Service (1941). And although this prac¬ 
tice was frequently deplored, it was to our knowledge never 
held invalid. In fact, the cases point in the opposite direc¬ 
tion. In the Matter of Hennen, 13 Pet. 230; White v. Berry, 
171 U. S. 366; United States ex rel. Taylor v. Taft, 24 App. 
D. C. 95, writ of error dismissed, 203 U. S. 461; United 
Stales ex rel. Palmer v. Lapp, 244 Fed. 377, 384-385 
(C.A.6). 

It is thus settled then that the power to appoint federal 
employees carries with it an equally broad power to remove. 
Even to the extent that this exercise of power has been 
defined by the Lloyd-LaFollette Act (5 U. S. C. 652) so far 
as civil service employees are concerned, the scope of court 
review of such dismissals has been strictly limited. The 
Lloyd-LaFollette Act provides that no person in the civil 
service shall be removed except for a cause that will pro¬ 
mote the efficiency of the service. If review of a dismissal 
for cause is sought, it is settled that the administrative 
determination is final and the court will not review the basis 
upon which the determination was made that cause existed. 
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Golding v. United States, 78 Ct. Cls. 682, certiorari denied, 
292 U. S. 643; and see Eberlein v. United States, 257 U. S. 
82; Friedman v. Schwellenbach, 81 App. D. C. 365, 159 F. 
2d 22, certiorari denied, 330 U. S. 838. 

A recent exposition of this principle is contained in the 
opinion of Judge Holtzoff in Asher v. For rested, 71F. Supp. 
470: 


The courts have no power to review the action of an 
agency of the executive branch of the Government in 
separating one of its employees from the service, pro¬ 
vided the procedural requirements of the law have 
been complied with by the executive agency. If the 
procedural limitations have been transgressed, for ex¬ 
ample, if a Government employee with Civil Service 
status is removed without charges or without an oppor¬ 
tunity to answer charges in violation of the Civil Serv¬ 
ice Act, 5 U. S. C. A. Sec. 632 et seq, the courts may 
interfere. If, however, the procedural requirements are 
observed, then the court has no power to review the 
decision of the executive agency on the merits, even if 
the Court deems the decision to be erroneous. 

Of course, no trial or hearing is required even under the 
Civil Service Laws; Morse v. United States, 59 Ct. Cls. 139, 
154, appeal dismissed, 270 U. S. 151. 

B. The Act of December 17,1942 Vested in the Secretary of 
the Army Authority to Remove Employees Summarily 
when in his Opinion Warranted by the Demands of 
National Security 

By the terms of the Act of December 17, 1942, supra, p. 
5, even the limited restrictions imposed on the power to 
remove by the Lloyd-LaFollette Act were eliminated in so 
far as appellants’ employment is concerned, and full dis¬ 
cretionary authority of removal was vested in the Secretary. 
This clearly appears in the words of the statute itself, as 
well as in the legislative history which we discuss subse¬ 
quently. 

First, it should be particularly noted that the Act of 
December 17,1942, specifically makes inapplicable the pro¬ 
visions of the Lloyd-LaFollette Act to: civil service 
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employees of the Army, Navy, or Coast Guard whose 
immediate removal is in the opinion of the Secretary war¬ 
ranted by the demands of national security. The statute 
contemplates removal forthwith—without any procedural 
delay—when, in the opinion of the Secretary such action is 
deemed advisable. Again, indicating the nature of the 
removal contemplated, the statute provides that those per¬ 
sons summarily removed may subsequently be reinstated in 
the discretion of the Secretary, if reinstatement is war¬ 
ranted in his opinion. The language of the statute is that of 
the widest grant of discretion. The only qualification of this 
unlimited use of authority is that, within thirty days after 
such removal, such person shall have an opportunity to 
appear and be fully informed of the reasons for such 
removal and to submit statements or affidavits to show why 
he should not be removed. We wish to emphasize that the 
statute, by its terms, does not require any formal hearing, 
any disclosure of the evidence upon which the Secretary has 
acted, nor any right to require or examine witnesses. 
Indeed, we know of no statute nor any court decision which 
would entitle a federal employee to examine evidence or wit¬ 
nesses, or require the equivalent of a legal hearing in con¬ 
nection with removal from employment. Cf. CuUigrn v. 
United States, 107 Ct. Cls. 222, certiorari denied, 330 U. S. 
848. 

The cases set forth above have reiterated the reasons 
why dismissed employees have no such right. These reasons 
are emphasized in situations where the national security is 
involved. The disclosure of evidence or the production of 
witnesses whose testimony has led the Secretary of the 
Army to determine, in his opinion, that the national security 
would best be served by removal of an employee of the mili¬ 
tary establishment is not only not required by law, but 
would lead to nothing but evil. Disclosure of this type of 
evidence would itself endanger the national security by dis¬ 
closing the extent of the government’s knowledge, fore¬ 
stalling the success of further investigation, forewarning 
persons less directly involved, and discouraging the pro¬ 
duction of further information by the sources. Congress 
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intended by the Act of December 17, 1942, to authorize the 
Secretary to protect the military establishment by summary 
removal of doubtful employees without the delay of cumber¬ 
some procedure or the finality of a legal trial. We should 
like to reemphasize that the guilt or innocence of plaintiff 
is not determined by the Secretary’s action. He is author¬ 
ized to act before reaching the finality of any such decision. 
It is sufficient that he has grounds tb suspect that the na¬ 
tional security might be endangered. If, in his opinion, 
grounds for doubt exist, he may and should act forthwith. 
The scope of his authority is intended to be preventive and 
precautionary, and does not require any definitive deter¬ 
mination. 

C. The Legislative History of the Act of December 17,1942, 
Fully Supports the Authority of the Secretary to Take 
the Action Complained of 

In the hearing on H. R. 7575, the bill which became the 
Act of December 17,1942 (Pub. L. 808, 77th Cong., 2d sess.), 
before the House Committee on Naval Affairs on October 1, 
1942 (No. 290, Vol. 3, Hearings, 77th Cong., 2d sess.), the 
removal provisions are discussed on pages 3462 to 3472, 
inclusive. It was squarely stated by Captain Atkins of the 
Navy (p. 3467) that it was necessary at times to remove 
people on suspicion alone. Representative Bates evidenced 
Congressional understanding and acceptance of the broad 
power contained in the proposed legislation in the following 
exchange of views (3468-3469): 

Mr. Bates: Mr. Chairman, in a case where there is 
an uncertain conclusion as to a man being a saboteur 
or where he is an untrustworthy workman, that perhaps 
is hard to prove, is it not? 

Captain Atkins : It is very difficult to prove. 

Mr. Bates : And in that event why should the Navy 
Department be restricted in the removal of that kind 
of a man whom they have reason to suspect is unfaith¬ 
ful or a saboteur or carrying on subversive work which 
they cannot prove. 

Captain Atkins : We feel, Mr. Bates, that this law is 
giving us an opportunity to handle such cases where 
there is indefiniteness. 
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Mr. Bates: You can pick a man off the streets and 
bring him to the station house and keep him under the 
charge of being a suspicious character if you believe 
that he is a suspicious character and if subversive work 
is carried on, why should not the authorities be per¬ 
mitted to remove a man immediately if they have the 
least suspicion that such a man is unpatriotic! 

Captain Atkins : X think they should. 

Mr. Bates: And they have not at the present time 
done that. 

Captain Atkins: Yes sir; this gives us sufficient 
authority. 

Mr. Bates: Under the present law? 

Captain Atkins : Under present conditions you have 
to go into very much stronger reasons for cause than 
under this law. 

Mr. Bates : Sometimes a saboteur or a man who is 
untrustworthy, you just cannot get at the bottom of 
their activities. Such a man may be just clever enough 
to avoid giving you cause in his work but there is a 
suspicion in the minds of the people in authority. In 
the case of a man who perhaps may be hanging around 
at nighttime longer than he should or at noontime, he 
might be walking around the yard picking up thought 
and ideas and so on. How will you prove that? 

Captain Atkins: In many cases you are entirely 
unable to do that. 

Mr. Bates : I think, Mr. Chairman, we ought not to 
have any scruples in putting authority in the hands of 
a military official so that they can remove persons on 
suspicion. We are at war, and I certainly have con¬ 
fidence in officials and believe they could have authority 
in removing those whom they do not trust and while 
we may perhaps do an injustice to an individual yet 
he would have his opportunity to appeal. When did 
the last law expire? 

Captain Atkins: June 30,1942. 

Captain Schumann : That is the reason for section 4. 

Mr. Bates : Did this block the authority of those who 
removed men under suspicion? 

Captain Atkins: Not at all. 

Captain Schumann : It is a copy of that law. 

Captain Atkins: This is a copy of the old bill we 
have been acting under. 

Mr. Bates: I think somebody in authority should 
have the authority to remove them. 
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Captain Atkins: This does give the right. 

Mr. Bates: They should have the right to remove 
them without all this investigation and study. 

Mr. Sasscer: The investigation comes afterward. 

Mr. Bates: You must prove a man is guilty and if 
you cannot prove your case you will have to reinstate 
him. 

Captain Atkins : No, sir; not at all. If you decide 
the case was sufficient in the interest of national se¬ 
curity that is all you need to do. If the Secretary of 
Navy judges there is enough information about a man 
to accomplish the purpose you have in mind, why he is 
perfectly able under this bill to close that case and keep 
that man out. There is a long range between the first 
information you get about a man and his separation 
from the service. 

Mr. Bates : If you have sufficient suspicions and de¬ 
cide that the man is not of the type you want that is all 
that is necessary? 

Captain Atkins: That is all that is required. That 
is in the act. 

Further in the hearing, the following exchange took place 
(3471-3472): 

Mr. Rivers: Captain, in these cases many problems 
have developed and I suppose they have come to many 
Members of Congress. I have had a lot of these people 
out in my district. I understand that usually they go 
down and get hold of some lawyer and then they want 
to know why they were discharged, and of course I 
appreciate that the Navy cannot properly in all cases 
tell a man why because it might lead to a chain of events 
that you would not want to reveal. What procedure 
has been set up in the case of these fellows who are dis¬ 
charged. Maybe there are one or two who were 
wrongly discharged—it is possible. Do you give them 
some idea of why they were discharged? In many 
cases they said because of subversive activities, that 
they may have been a member of the Communist Party 
or something like that Has any fundamental proce¬ 
dure been set up so that they may find out and may reach 
a conclusion as to why they were discharged, but not 
have a presentation of the facts leading up to it? 

Captain Atkins: In the very beginning of action on 
these cases they gave very careful consideration to the 
type of information which could be furnished to a man 
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as a reason for his reinstatement. We wrote out lan- 
gauge which would cover the basic charge, that would 
be of sufficient extent to indicate to him the kind of in¬ 
formation we had. It is impossible to give bail and 
books in all of these cases for the reason that telling a 
man that he belongs to a particular organization might 
raise a question of whether or not you are going to have 
to prove that organization is the kind of thing you 
suspect it to be or if the organization knew you were 
aware of its activities why the man might either remove 
himself from that organization and take up the same 
kind of activities in another organization, or even they 
might change the name of the organization. You might 
even go further and reveal some element of the source 
of your information. It is not necessary to say that 
John Jones says this about you but it indicates that 
the kind of information you gave him, it might indicate 
that Bill Jones was the only man who might know it 
and then there would be reprisals on. No, we have to 
withhold enough information—that is, as to specific 
sources, but we do reveal specific allegations without 
violating the source of information or the security of 
the informer. The result of that is that there have been 
very few cases where a man has had any doubt— 

Mr. Drewry. He knows himself about it. 

Captain Atkins. There is no question about it but it 
does lead to a possibility of argument about whether a 
man is completely informed or not. I feel that the 
language that is used is pretty well standardized in that 
it covers the ground pretty well. 

Mr. Rivers. The people discharged have a general 
idea as to why they are discharged? 

Captain Atkins. Yes, there is no question about it. 

Mr. Bates. What is the total number of employees in 
the service? 

Captain Atkins. There are well over a half a million. 
I don’t remember the precise figure. 

Mr. Bates. And you only had 177 cases where they 
were removed? 

Captain Atkins. There were 220 reported and 40 
have been reinstated. 

Mr. Bates. That is 220 out of half a million men. 

Captain Schumann. No ; there were not half a million 
at that time. When this started 2 years ago there were 
not that many men. 

Mr. Bates. But today you have half a million? 
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Captain Atkins. If you go back to when this started 
there were about half that number, or a quarter of a 
million. The people who have been reported had been 
under some investigation before and their cases are 
still open to some investigation; even if you got a figure 
of half that, this represents 220 removals out of all of 
the people who were employed during that time. Only 
220 out of a quarter of a million were removed. 

Mr. Bates. I think that is a very splendid administra¬ 
tion and you deserve a great deal of credit for your 
excellent administration in view of the responsibilities 
you men have on the job. 

The related hearing before the Senate Committee on 
Naval Affairs on S. 2704, 77th Cong., 2d sess., on October 1, 
1942, developed similar views (pages 27-32 inclusive). It 
is quite evident that the senators on the Committee knew 
that an employee would be removed under the law even 
though the Secretary did not have definite proof to substi¬ 
tute for the suspicions concerning that employe (page 31); • 
for example, when there were only “tenuous causes for 
removal, which are completely connected with matters of 
security only.” 

In the House the following statement was made by Mr. 
Sasscer on October 19,1942 (88 Cong. Rec. 8378): 

The question that the gentleman raises was discussed 
at some length in the Committee and where it was felt 
by the Department that in the very nature of the agen¬ 
cies that are being run by the Navy Department, such as 
powder factories, ship plants and so forth, it should be 
necessary for the Secretary to have authority to sum¬ 
marily dismiss when in his judgment the removal of a 
particular person is necessary and in the national 
safety. However, the act does provide that the person 
within 30 days after such removal shall have the oppor¬ 
tunity to personally appear before the official desig¬ 
nated by the Secretary and set forth his case. I would 
think that where such drastic action is taken—that is, 
summary dismissal—under the power granted in this 
particular section to the Secretary he could very readily 
and should very readily go into the particular case and 
if necessity warranted reinstate the particular person. 







16 


We do not believe that there can be any misunderstanding 
of the scope of the authority granted by this statute, and 
that the Secretary in this instance acted well within that 
scope. Congressional purpose in passing the 1942 act is 
strongly supported by the fact that it was the reenact¬ 
ment of an earlier statute, employing identical terms, 
which expired on June 30, 1942. Act of June 28, 1940, 
54 Stat. 679, 50 U.S.C. App. 1156. 8 It is well established 
that the enactment of legislation in terms identical with 
those employed in an earlier statute constitutes Con¬ 
gressional approval of an administrative interpre¬ 
tation of the earlier statute, if known to Congress at the time 
of the reenactment. United States v. G. Falk <& Bro., 204 
U. S. 143; see also United States v. Bailey, 9 Pet. 238, 251; 
Copper Queen Consolidated Mining Co. v. Territorial 
Board, 206 U. S. 474, 479. Here, as we have stated, the 1942 
statute was identical with the 1940 act. And the construction 
of the 1940 act, on the issue here presented, was specifically 
made known to and approved by those members of Congress 
who were considering the proposed reenactment. Supra, 
p. 12. 

D. Appellants Have Failed to Establish a Cause of Action 
Since No Legally Recognized Right of Appellants, at 
Common Law, or Under the Statute, Has Been 
Infringed. 

Accordingly, on the basis of the legal principles outlined 
above and the intent of Congress embraced in the Act of 
December 17,1942, the Secretary was acting within the clear 

8 The legislative history of this earlier act is also relevant. In 
connection with its consideration by Congress, House Report No. 
2257, 76th Cong., 3d sess., p. 4, stated: “This is precautionary, so 
that the Secretary of the Navy will not find himself in the position of 
being unable to remove some individual whose continued employment 
would be a menace to the national defense.” Representative Cole 
made the following comment (86 Cong. Rec. 7026, 7027): “In addi¬ 
tion, the Department is permitted to discharge any civil service 
employee without going through the formality of establishing cause. 
This provision is similar to a provision in the military bill adopted 
last week and is designed to permit the Government to summarily 
discharge those in the Naval Establishment whose patriotism is 
questionable.” 
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authority granted by the statute and by legal precedent, and 
appellants have established no basis for these proceedings. 
The statute authorized the Secretary to exercise a power 
which he would have had, in any event, aside from the legis¬ 
lative restrictions of the Civil Service Act. He is authorized 
to remove Army employees if, in his opinion, there is a ques¬ 
tion of their loyalty or reliability. His power of removal 
does not depend upon a conclusion or determination that 
they are disloyal; it is to be exercised at a stage prior to 
any such determination. Appellants ’ removal in all respects 
complied with the statute. They received notice of the 
reasons for their removal and were given full opportunity to 
respond, both before the local Intelligence Officer in St. Louis 
and before the Army Security Review Board. The state¬ 
ment of the reasons for appellants’ removal, set forth in the 
notices of February 18,1948, and February 25,1948, supra, 
pp. 2, 3, are as precise and specific as the statute re¬ 
quires and the circumstances permit. The very purpose of 
the statute is to give the Secretary full authority to exer¬ 
cise his discretion summarily when he believes the national 
security to be involved. It contemplates that the factual 
grounds for his suspicion cannot, in many cases, be dis¬ 
closed. To this end the statute does not provide for a hear¬ 
ing and does not require the production of evidence. The 
presentation of the employee’s case is a one-sided under¬ 
taking; the employee may submit such statements or affi¬ 
davits as he desires—the Secretary may then act on these 
as he wishes. There is no requirement that the Secretary 
produce counter-statements, and that these be weighed by 
an independent tribunal. That this procedure does not ac¬ 
cord with standards of the judicial process is intentional 
and was fully considered by Congress in granting this 
authority. The national security is the controlling factor, 
both as to the method of summary dismissal without prelim¬ 
inary procedure, and as to the refusal to require the Secre¬ 
tary to disclose the sources of his information. The purpose 
of the statute cannot be accomplished without both elements. 
The power of summary dismissal would be useless and 
could not be exercised in many instances unless the informa- 
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tion upon which action is based is kept confidential, for to 
disclose the information would jeopardize the security. 

As stated by Captain Atkins before the House Commit¬ 
tee {supra, page 14), it is impossible to give dates, places, 
and names in all of these cases, since it might serve to warn 
the specific organization and other individuals as well as 
to endanger the source. Appellants were informed of the 
nature of the reasons for removal to the extent practicable. 
In the words of Captain Atkins, which met with congres¬ 
sional approval: “We wrote out language which would 
cover the basic charge, that would be of sufficient extent 
to indicate to him the kind of information we had.” That 
is to say, appellants, in the words of Congressman Rivers, 
have “a general idea as to why they are discharged.” The 
notices of February 18, 1948 and February 25, 1948, were 
therefore quite sufficient, within the meaning of the statute, 
quite aside from the discussion before the Army Security 
Review Board at which specific organizations, places and 
dates were* mentioned. See ftns. 4 and 5, supra, pp. 3, 4. 

The opportunity to be heard specified in the statute was 
fully accorded to appellants. Not only were they given the 
opportunity to submit statements and affidavits to the local 
Intelligence Officer at St. Louis—which is all that is required 
by statute—but in addition they personally appeared before 
the Security Review Board. This is more than the law 
requires. As is pointed out above, under the statute the 
Secretary need not grant a hearing nor produce evidence or 
witnesses. 

Indeed, the nature of the statute is clear indication that 
nothing more is required by way of notice or hearing. The 
power of removal is summary, and the provision for notice 
and submission of statements is merely a subsequent pro¬ 
cedure, bearing on the possibility of reinstatement. Rein¬ 
statement is not a matter of right or privilege but depend¬ 
ent solely on the opinion of the Secretary. There is noth¬ 
ing in the statute that would require him to reinstate an 
employee who has been removed, even assuming that, to an 
impartial observer, the employee has refuted all of the 
reasons alleged for dismissal. The statute provides that 
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the Secretary should feel completely secure in his rela¬ 
tionship to employees under his supervision, and it is clear 
that he is not required to employ anyone concerning whom 
he has mental reservations, regardless of the proof sub¬ 
mitted by the employee. This being so, the nature of the 
notice and of the hearing, the theoretical weighing of allega¬ 
tions and statements, cannot result in reemployment. 
Under these circumstances, it is certain that the standards 
established by the statute have been fully complied with. 

II 

Mandatory Process Will Not Issue to Control the Exercise of 
Executive Discretion in a Matter of Internal Personnel 
Management 

It is well settled that the courts will not review the acts 
of executive officials performed within the scope of the 
executive authority, nor will the court substitute its judg¬ 
ment for that of the officials. Decatur v. Paulding, 14 Pet. 
497,515; Perkins v. Lukens Steel Co., 310 U. S. 113,131-132. 
This principle of non-intervention in the internal adminis¬ 
tration of the executive branch of the Government has been 
uniformly applied in the field of personnel administration. 
Keim v. United States, 177 U. S. 290; Eberlein v. Umted 
States, 257 U. S. 82; White v. Berry, 171 U. S. 366; Ham¬ 
mond v. Hull, 76 App. D. C. 301, 131 F. 2d 23, certiorari 
denied, 318 U. S. 777; Love v. United States, 108 F. 2d 43 
(C. A. 8), certiorari denied, 309 U. S. 673; Levine v. Farley, 
70 App. D. C. 381,107 F. 2d 186, certiorari denied, 308 U. S. 
622; United States ex rel. Taylor v. Taft, 24 App. D. C. 95, 
writ of error dismissed, 203 IJ. S. 461; Lellmann v. United 
States, 37 Ct. Cls. 128; Miller v. United States, 45 Ct. Cls. 
509; Kellom v. United States, 55 Ct. Cls. 174; Golding v. 
United States, 78 Ct. Cls. 682, certiorari denied, 292 U. S. 
643; Bennett v. United States, 89 Ct. Cls. 322; Bratton v. 
United States, 90 Ct. Cls. 604; Block v. Sassaman, 26 F. 
Supp. 105 (D. Minn.); Waterman v. Somervell, 34 F. Supp. 
695 (S. D. N. Y.), certiorari denied, 317 U. S. 630. 

In Keim v. United States, 177 U. S. 290, the plaintiff was 
discharged as inefficient. He brought suit in the Court of 
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Claims requesting that court to find that his discharge was 
“without just cause” and that at the time of his discharge 
he was an efficient clerk who had “discharged his duties 
faithfully and efficiently” and possessed “the necessary 
business capacity for the proper discharge of the duties of 
said clerkship” (177 U. S. at 292). These findings the Court 
of Claims declined to make, “deeming said requested find¬ 
ings, if true, to be irrelevant to the issue presented” (177 
U. S. at 292). In affirming the dismissal of plaintiff’s action, 
the Supreme Court stated (177 U. S. at 292, 293): 

Upon these facts we are asked to decide whether the 
courts may supervise the action of the head of a depart¬ 
ment in discharging one of the clerks therein. 

It has been repeatedly adjudged that the courts have 
no general supervising power over the proceedings and 
action of the various administrative departments of 
government. • * • 

• •••••• 

The appointment to an official position in the gov¬ 
ernment, even if it be simply a clerical position, is not 
a mere ministerial act, but one involving the exercise of 
judgment. The appointing power must determine the 
fitness of the applicant; whether or not he is the proper 
one to discharge the duties of the position. Therefore 
it is one of those acts over which the courts have no 
general supervising power. 

Particularly in the circumstances of this case, it is clear 
that relief cannot be granted. The Court cannot and will not 
direct the Secretary of the Army to employ someone whose 
employment in his opinion constitutes a risk to the national 
security.® For sound reasons, courts have never assumed 
jurisdiction to attempt to create and enforce such employer- 
employee relationships. To do so would, in effect, place 
the continued employment of such persons within the con¬ 
trol of the employee and not within the control of the Secre¬ 
tary of the Army. It is the Secretary who has been charged 
with the responsibility of maintaining the military estab¬ 
lishment; see Kent v. United States, 105 Ct. Cls. 280, 283. 

® Unless reinstatement is appellants’ ultimate aim, it is difficult 
to see the justification for these suits. 
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Even aside from these overriding considerations, the stat¬ 
ute by its terms gives the Secretary authority to refuse 
to employ anyone of whom he has doubts. 

Accordingly, the relief sought in these proceedings by 
appellants is beyond the powers of the Court. The Secre¬ 
tary cannot be forced to employ appellants. Nor can he be 
required to disclose the evidence in the files of the Army 
regarding the charges against appellants, since, not only 
does the statute by its terms not require disclosure of such 
information, but the highest public policy prohibits it. As 
the Court does not have before it the evidence upon which 
the Secretary based his opinion, it cannot review an exer¬ 
cise of statutory discretion dependent upon such evidence. 
This has been placed by law within the sphere of the execu¬ 
tive power. 

Again, the statute does not require that appellants be 
granted a hearing before the Army Security Review Board 
and they therefore may not request the Court to direct one. 
They already have been fully informed of the charges against 
them. The attempt to induce this Court to reverse the judg¬ 
ment below and order a repetition or elaboration of the 
notice or hearing already held is not only unauthorized in 
law, but, even if granted, would be merely a useless and 
futile gesture. Even assuming that such a future hypo¬ 
thetical notice and hearing were granted, appellants would 
be in no different or better position than they now are, since 
the Secretary need not take any action following such hear¬ 
ing. There is no requirement that he reemploy, exonerate, 
or otherwise act with respect to the appellants. It is axio¬ 
matic that courts will not order superfluous and useless acts. 

In closing, reference may be made to appellants’ reliance 
on the Administrative Procedure Act, 5 U. S. C. 1001 et seq. 
That Act is not applicable to these proceedings since, as 
we have shown, the Secretary’s actions herein are by law 
committed to his discretion. Section 10, 5 U. S. C. 1009. 
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CONCLUSION 

It is submitted that the judgment of the court below should 
in all respects be affirmed. 

Respectfully submitted, 

H. G. Morison, 

Assistant Attorney General. 
George Morris Fay, 
United States Attorney. 
Edward H. Hickey, 

Special Assistant to the Attorney General. 

Samuel D. Slade, 

Attorney , Department of Justice. 
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